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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


x 


J 


THE UNITED STATES 


73-CR-5I9 


: MEMORANDUM DECISION 


RODNEY RICHARD HILL : 

JAN 16 1974 

Appearances : 

Hon. Robert A. Morse, U.S. Attorney, E.D.N.Y., by Thomas 
R. Maher, Ass’t U.S. Attorney 

Edward N. Leavy, Esq., Leavy, Shaw & Horne, Esqs., 233 
Broadway, New York City, for defendant 


costanTino, D.J. 

This is a criminal prosecution charging Rodney 
Richard Hill with knowingly failing to report for ms 
Armed Forces physical examination, in violation of 50 U.S.C. 
Ap p. § 462(a); 32 C.F.R. § 1623.16 (count one) and knowingly 
failing to report fxc induction, in violation of 50 U.S.C. 
App. § 462(a); 32 C.F.R. 5 1632.14 (count two). Defendant 
waived a trial by jury, and the case was tri;a to the cc.'.rt 
on September 12, l'-»73. Decision war. reserved pending 
the receipt of jos^-tr Lai memoranda. 
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ca 


se . De fand.?.nt registered with Selective Snc/ico liocaj. 








by his Local Hoard ?o. !-f. of the Solactivo Eorvirc System, 
di.I unlawfully and knowinnly fail, no^lout. and refuse 
to eerily vith aai<! induction order and cuch failure continue n 
to thia cay. (Title 50 O.S.C. App. # S4fi?(a); 32 CPK 1632.1<). 



A TR'.T PILL 
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Board Number 54 in Long Island City, Now York in 1964 and 
indicated that he was attending college with an expected 
graduation date of June 1967. No confirmation of such 
attendance was received by the Local Beard and in May 1965 
he was classified 1-A and ordered*to report for a 
preinduction examination in September 1965. Defendant 
failed to report. In October 1965 the Local Board received 
a letter from defendant to the effect that he was studying 
and working abroad and he requested that he be given a 
student; deferment. After receiving confirmation, the Local 
Board granted defendant the deferment. 

In October 1966 the Local Board was notified that 

4 

defendant was a full time student at Parsons College, 
Fairfield, Iowa. His student deferment was extended to 
October 1967. Defendant thereafter failed to reply to the 
Board's request for current information. He was accordingly 
reclassified 1-A in January I960. 


On January 31, 1968 the Local 

a request for an occupational laterarnt 
h *- 1 v ' z i n Pec■•• jt tion Speciali 


Board received 
rorn defendant as 

t at the t-ilr.ior: 


Job Corps Center, Edison, New Jersey. 


A letter from his 
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I 
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supervisor described his position as requiring a "full-time 
effort to socially rehabilitate and enhance the lives of 
economically and culturally disadvantaged young men." His 
contribution was described as "invaluable" and his induction 
would cause a "tremendous loss" to the program. The Board 
^f^’snted the occupational deferment in February 1968 to run 
until February 1969. 

. l 

j 

In January 1969 the Local Board received a 

I 

j 

request for another occupational deferment as defendant was 

{ 

then eiuployed as a resident Counselor—Lecturer with the 
SEEK Program of the City University of New York. According 
to the letter from the Director of the SEEK Residence Hall, 
defendant was in charge of one of the floors of the 
Residence Hall, counseling college students and assisting 
their adjustment to college life. The Board granted 

. defendant a deferment until February 1970. 

% 

In January 1970 the Local Board sent defendant 
a Current Information Questionnaire. No answer was 
received from the defendant. Defendant was therefore 
placed in the 1-A classification and a notice was sent to 
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In February 1970 defendant was sent an order to 


report for a preinduction examination and he failed to 
report. On March 30, 1970, however, he appeared in person 
at his Local Board and requested a deferment on the ground 
that he contributed to the support of his child who was 
living with its mother. He was provided a Dependency 
Questionnaire to complete and was requested to provide 
proof of support. Defendant failed to fill out the 
questionnaire or return any further information, but on 

April 16, 1970 Sandra LaVerne Sams, the child's mother, 

% 

wrote to the Local Board and advised that the Queens 
Family Court had ordered defendant to pay $10.00 per week 
for the child's support. She did not indicate whether the 
payments were being made. She further notified the Board 
on September 16, 1970 that the marriage had been annulled 
on May 4, 1970. 

On March 30, 1970, the I.ocal 3oard received a 

reply from the S123X program to the effect that defendant 

% 

had terminated his employment there on May 31, 1969. That 
letter listed his lest known address as 99-03 23rd Avenue, 

Ldhj l it x. i .n u — c , i .*v j. o w .. 








Prior to receipt of defendant's letter, the Board had 
already rescheduled the preinduction examination for June 
4, 1970. Defendant again failed to report. After 
receiving defendant's letter on May 22, 1970, the Board 
issued a new order rescheduling the examination, this time 
for August 20, 1970. Defendant again did not report for 
the preinduction examination. It is for defendant's 
continuous failure to comply with the Local Board's orders 
to report for a preinduction examination that he is being 
charged with count one of the indictment. 


On October 16, 1970 after the defendant's lottery 
number had been raached, he was ordered to report for 
induction on November 2, 1970. Pie failed to report. 
Defendant's continuous failure to report is the basis for 
count two of the indictment. 


Defenaant's case was referred to the United 
States Attorney for prosecution and on August 3, 1971 after 
being contacted by a Special Agent of the Federal Bureau of 
Investigation he reported to the focal Board an 3 tilled 
out O Current in for.• t i o.i Quos t i onr *1 c«. No gave as his 
mailing address the home of his parents, 99-Ud 2Jro 


99-UJ 


2 3rd 






Avenue, 


East Elmhurst, New York, the address that he had 
given on several previous questionnaires and letters. At 
that time Mrs. Isabel Oldford, the Local Board Clerk, 
advised defendant of his obligation to report for induction. 

A letter from the F.B.I. to the Local Board dated August 
10, 1971 stated "[t]his is to confirm that on August 3, 

1971, the subject appeared at your board and furnished his 
new address of 1035 Clarkson Avenue, Brooklyn, New York.” 

At that time the United States Attorney declined 
to prosecute defendant with a view toward encouraging com¬ 
pliance with the induction order. Defendant was advised of 
his continuing duty to report on September 14, 1971 and again 
on February 17, 1972 by letters from the Local Board. 
Defendant failed to report. 

On January 9, 1973 Special Agent Thomas F. Donlan 
III of the Federal Bureau of Investigation visited the 
East Elmhurst address and left a note chat either defendant 
or his father, Mr. Chad Hill, was to call Donlan. The rent 
day defendant called. Over the telephone defendant was 
advis'd of his Mlvand-’ rights. Defendant told Donlan that 
at no time had lie received any nocic.e itom hi-, cocai 
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Board concerning induction into the armed forces. He told 
Donlan that he was currently employed at the Addiction 
Research and Treatment Center, 22 Chaple Street, Brooklyn, 
New York, and that he would not submit to induction. He 
said that he did not feel that his new life style would 
permit him to serve in the armed forces. Defendant also 
related that he could be reached through his parents at the 
East Elmhurst address and said that he was moving around and 
had no permanent address of his own. 


% 

Defendant was indicted on May 22, 1973 for failing 
to report for his preinduction examination and failing to 
report for induction. On June 25, 1973 the defendant 
reported for a physical examination and for induction. He 
scored a four out of a possible one hundred on the mental 
test and was "mentally disqualified." Sergeant William 
Pompa, the person who administered the mental test at the 
examination, testified that it was possible to fail the 
tost deliberately. He said this could be done by the 


registrant knowing the correct answers and purposefully 
not writing them down. However, as protection airainst such 
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interview registrants who fail to determine whether they 
failed deliberately. The psychologist has authority to 
"administratively accept" a registrant. While Pompa 
did not specifically testify that this occurred here, he 
said it was done in all cases where a registrant fails. 

Also, defendant's examination report itself has a stamp on 
it which indicates that he was found mentally disqualified 
"Per Psych JEM." There was no testimony by the psychologist 
as to the reasons why he found defendant mentally dis¬ 
qualified, indeed, the psychologist was never even identified. 
Defendant was not given the "physical" part of his examination 
because he had failed the mental part. 

4 

As his first defense, defendant argues that in 
view of his submitting himself for examination and 
induction in June 1973, the decision of the United States 
to prosecute was arbitrary, capricious, and constituted a 
denial of equal protection of the lav/. Defendant's 
position is that if the indictments against other persons 
in his status are dismissed when they report for induction, 
to deny him that same opportunity to purge himself is an 

illegal disc.. ha i n.. I if..*•. 
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Defendant's first defense fails for at least two 
reasons. The bringing of the indictment was entirely 
—discretionary with the government and was in accord with 
the policy of the Department of Justice. That policy is 
to deny authorization to dismiss Selective Service violation 
indictments unless the defendant is inducted and if 
rejected by the Armed Forces, then to authorize dismissal 
only if there is a bona fide showing that the condition 
that caused the rejection preexisted the violation. This 

defendant had gone to college for several years and had 

% 

held at least three responsible jobs. When his background 
is considered in conjunction with his score of four on the 
mental examination, his continuous failure to obey orders 
from his Local Board, and his statement to Special Agent 
Donlan that he would not be inducted, the inescapable 
conclusion must be that there has been no showing of a bona 
fide preexisting condition which caused the rejection. 

The government’s refusal to dismiss the indictment was 
not arbitrary, capricious, or a denial of equal protection. 

More important 1 */, the offenses here charged were 

complete; .is oi the date o e the indiotmenr and ••nything r.hat 

occurred subsequently is entirely irrelevant. United at etea 
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v. Borkenhagen , 468 F.2d 43, 50 (7th Cir. 1972), cert, 
denied 409 U.S. 1021 (1972); United States v. Greene , 456 
F.2d 256 (9th Cir. 1972), cert, denied 406 U.S. 977 (1972); 
United States v. Weissman , 434 F.2d 175, 178-79 (8th Cir. 

1970), cert, denied 401 U.S. 982 (1972); United States v. 
Battaglia , 410 F.2d 279 (7th Cir. 1969), cert, de; ed 396 
U.S. 848 (1970). 

Defendant raises the argument that since he was 
not permitted to complete the preinduction examination 
after h!e had failed the mental test, there in no way of 
knowing whether he would have passed and thus his good faith 
could not be established. The answer to that is again, the 
violation was complete before the examination, indeed, 
before the indictment, and subsequent events are irrelevant. 

The defense of notice has been raised by 
defendant. He alleges that he never received any notifica¬ 
tion from the Local Board concerning preinduction examinations 
or the induction order. As evidence to support this, 
defendant points to his statement to Special Agent DonInn 
that he had received no notice and the letter from the 
K.B.I . to the Luca L Board • confirming" iafotv.i&.afc' s 







appearance at the Board on August 3, 1971 and giving 
his address as 1035 Clarkson Avenue, Brooklyn, New York. 
From the Selective Service file and trial record it appears 
that the following occurred. Defendant, when he initially 
registered with the Local Board in 1964, gave his parents' 
address, 99-03 23rd Avenue, East Elmhurst, New York, as 
the address to which communications from the Local Board 
should be sent. On every subsequent Current Information 
Questionnaire including the one filled out by the defendant 
on August 3, 1971 (except for brief periods in 1965 when 
defendant was studying abroad in Italy and in 1966 and 1967 
when defendant was in school in Iowa) defendant gave that 
address as his mailing address. Not once in the entire 
history of defendant's Selective Service correspondence was 
a piece of mail returned to the Local Board by the Post 
Office. 


regulation dealing with this question, 32 
C.F.R. 1641.3 reads as follows: 


It sha 11 o’ the duty of each registrant 
to keep his Local board advised at all 
times of the klress v-here mall will 

* ' u -- : nling oi any order, 

notice, or blank term by tne local 
board to a registrant at the address 
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( 


last reported by him to the local 
board shall constitute notice to 
him of the contents of the 
communication, whether he actually 
receives it or not. 

* 

See also , 50 U.S.C. App. § 465(b) (1971). 

The Local Board sent all communications to the 
addresses supplied by defendant. The F.B.I. letter giving 
the Brooklyn address as defendant's was apparently in error 
-*- s true that defendant had lived at the Brooklyn 
address^, on August 3, 1971 he again gave the East Elmhurst 
address as his mailing address. He explained to Special 
Agent Donlan in January 1973 that he could be reached only 
at the East Elmhurst address as he had no stable address 

4 

of his own. In addition, there is evidence that defendant 
did receive information sent to the East Elmhurst address. 
On-January 9, 1973 Special Agent Donlan left a massage at 
the East Elmhurst address for either defendant or his 

father to contact him. The very next day defendant called 
Donlan. 


On 


ujust 3, 1971 Mr£5 


Olaford, the 


Local Bo.’ d di al.’., ,iJ ’isad do ’dan 

continuing obligation to report for 


, In person, of hi a 

induction. Special 
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Agent Donlan on January 10. 1973 again apprised defendant 
of the outstanding induction order. ln light of hi3 refusal 

to present hi m self for induction after these notifications. 

into considonH nn -t-v, 

onoiuoration the presumption of notice 

that attaches when the Local Roarri • , 

l Board mails notices to the 

addresses supplied hy the registrant. Haoner v 

285 0.8. 427, 430 (1932,; Onite^t ates v. Kama,, 477 F .2d 

390. 393 (4th Cir. 1973); United^tate^jethea, 483 P.2d 

1024, 1029 (4th Cir 1973} +-v>« , «-. 

' the court finds that defendant 

did reaeive adequate notice. 

An essential element of the crimes charged herein 
is that defendant must have knowingly failed to perform a 

duty required of him. The government must show that ho was 

fully cognisant of his legal obligations and deliberately 
failed to comply with them. ^ 

445 F .2d 555. 557 (1st cir. 1971). cert, denied 404 u.s. 

949 (1971); UiLited.SUtea v^Jacques, 453 F.2d 053 (1st 

Cir. 1972}; United States ir rs 

5_.QHMJLlLi. ^62 F.2d 1030 

* i072); Uni tud St i'-rn u n 

-av, 442 F.2d 1034 (9lh 

Cir. 197 L) • un i t- - \ ... . 

' —.^:I_^_Kabb, 394 F . 2d 230 (3d Cir. 

1939). 
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Although the defense of lack of specific intent 
as a result of mental incompetency was not pleaded, the 
court feels it important to raise the issue on its own. 

The only evidence that the court has before it indicating 
lack of mental ability is the result of the Armed Forces 
Intelligence Test which itself is not in evidence. On 
the other side the court can look to the statements of two 
supervisors that defendant's work was important and valuable, 
his record of having attended college, even to the point of 
having studied abroad, the letters and questionnaires that 
he sent to the Local Board, his admitted work with a drug 
addiction center, and his statements to Special Agent 
Donlan. VJhen the record is considered as a whole, there 

4 

is little doubt that defendant had adequate mental ability 
to understand the nature of the induction orders sent and 
the import of what he was doing. 


The government has proven beyond 
doubt that defendant had notice of both the 
preinduction examinations and the induction 
sidering defendant's statement to Special Ag 

tint ho would no r . ni'b.r.it to induction in con 


a reasonable 
orders for the 
itself. Con- 
ent Donlan 

junction with 
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all the other evidence in the record, the court finds 
beyond a reasonable doubt that defendant knowingly f a i lcd 
to report for the preinduction examination and the 
induction ceremony itself and therefore is guilty of both 
counts of the indictment. 

The foregoing opinion constitutes the court's 
findings of fact and conclusions of law in accordance with 
Rule 23(c) of the Federal Rules of Criminal Procedure. 

% 






UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-- 

THE UNITED STATES 73-CR-519 

v. ORDER 

RODNEY RICHARD HILL 

MAR 41974 


COSTANTINO, D.J. 


The Memorandum Decision filed on January IS, 

1974 is hereby amended to include the following correction. 
Page 4(a) is to be inserted between pages 4 and 5. 

ji 

N 


So Ordered 














The Local Board on April 17, 1970 directed 
defendant to comply with the preinduction order that had 
been issued in February 1970, by reporting for an Armed 
forces examination on May 17, 1970. Defendant again failed 
to report. 


In May 1970 the Board considered defendant's 
entire file and again classified him 1-A. Although the 
usual notice of right to appeal was sent to the defendant, 
no appeal was taken. However, on May 20, 1970, the defendant 
wrote the Board and requested a new preinduction examination 
date as he had been ill on May 17, 1970. That letter listed 
defendant’s return address as 99-03 23rd Avenue, East 


Elmhurst, New York. 










PRE-SENTEN'CING INSTRUCTIONS FOR COUNSEL FOR DEFENDANT 
UNDER SUPPLEMENTARY PLAN FOR PROCESSING CRIMINAL APPEALS 

The defendant will be advised at the time of sentencing of his 
right to appeal. If he wishes to appeal, under the Federal Rules of 
Appellate Procedure you are responsible for representing him until re¬ 
lieved by the Court of Appeals. You should insure that the following 
arrangements are made: 

BEFORE SENTENCING # 

1. Complete the Transcript Information form (Form B), whether or not 
you are ordering a transcript. 

2. Complete the Financial Affidavit (CJA 23) if defendant wishes to 
proceed on appeal as an indigent and have the court appoint counsel on 
appeal. This form must be completed whether or not defendant has re¬ 
ceived the services of appointed counsel for trial purposes. 

3. Complete the Authorization md Voucher for Expert or Other Services 
(CJA 21) if you wish to have the transcript paid for by the U.S. Govern¬ 
ment under the Criminal Justice Act. 

AT SENTENCING 

1. Give the CJA 23 and CJA 21 to the courtroom deputy. 

2. If you are ordering a transcript, give the original and blue copy of 
Form B to the court reporter and the yellow copy to the Assistant U.S. 
Attorney. Retained counsel should put the court reporter into funds. 

3. If you do not intend to order a transcript, give the original and 

blue copy of Torm D to the courtroom deputy and the yellow copy to the 

Assistant U.S. Attorney. 






Page 2 - Pre-sentencing instructions for counsel for defendant 

WITHIN 10 DAYS AFTER SENTENCING 

1. File the notice of appeal with the appeals clerk in the district 
court clerk's office. It is advisable to file the notice of appeal 
at the time of sentencing if a decision to appeal has been made. Under 
the rules of this court, the trial judge will inquire at sentencing if 
defendant wants a notice of appeal filed immediately. 


(Prepared July 1973) 




